date updated: 27 March 2019

License Sales Totals
(as of March 26)
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Resident 2015 2016 2017 2018 2019 +/-Licenses +/- Revenue
Combination 21,692| 24 313| 22,820 22,309| 18,284 -4,025|$  (221,375)
Junior Combination 1,828 2,150/ 1,876 1,626| 1,346 -280| $ (7,560)
Senior Combination 4222 4853| 4806 5001 4433 -568| $  (22,720)
Small Game 1,248| 1,274| 1,133| 1,076 941 -135| § (4,455)
Youth Small Game 629 620 593 559 453 -106] $ (530)
1-Day Small Game 189 223 176 164 237 73| § 876
Migratory Bird Certificate 10,954| 10,926| 10,798| 9,897 8,303 -1,594( $ (7,970)
Predator/Varmint 771 1,005 702 754 678 -76| $ (380)
Furbearer 2,050 1,970] 1,862 2190[ 2105 -85[ § (2,550)
Annual Fishing 13,492 15,796] 13,143| 11,586 8,196 -3,390{ $  (94,920)
Senior Fishing 3,524 4,157| 3,497 2911 2239 -672( % (8,064)
1-Day Fishing 466 500 502 462 370 -92( 8 (736)
Gamefish Spearing/Archery 1,456| 1,464| 1568 1,516 0 -1,516] (7,580)

Nonresident 2015 2016 2017 2018 2019

Small Game 2,810{ 2,783] 2,078] 2,034| 2465 431 52,151
Youth Small Game 173 207 155 133 104 29| % (290)
Annual Shooting Preserve 89 71 70 62 33 29| § (3,509)
5-day Shooting Preserve 522 552 573 556 587 31 % 2,356
1-day Shooting Preserve 219 298 217 195 148 47| $ (2,162)
Spring Light Goose 3,500{ 3,871] 4,175 3,448| 1,650 -1,798| $ (89,900
Youth Spring Light Goose 126 133 150 130 53 770 % (2,002)
Migratory Bird Certificate 42 150 157 120 112 -8| $ (40)
Predator/Varmint 685 734 663 708 618 -90| $ (3,600)
Furbearer 4 2 2 4 5 119 275
Annual Fishing 7,693] 9,031| 7,344| 7523] 4,596 -2927| %  (196,109)
Family Fishing 2,502| 2694 2208 2,141] 1,453 688 $  (46,096)
Youth Annual Fishing 294 441 279 257 189 -68| $ (1,700)
3-Day Fishing 3,620] 4,150] 3640/ 4,386 2,788 -1,598/ $  (59,126)
1-Day Fishing 1,858| 2,042 1679] 1,659| 1,244 415| % (6,640)
Gamefish Spearing/Archery 359 436 400 428 0 -428( % (2,140)

TOTALS =|| 87,017| 96,846| 87,266| 83,835| 63,630 -20,205| $ (736,496)
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CONCESSION AGREEMENT
SPRING CREEK RESORT AND MARINA

This Concession Agreement is made and entered into on
("Effective Date") by and between the South Dakota Department of Game, Fish
and Parks ("Department") 523 East Capitol, Pierre South Dakota 57501, and

., ("Concessionaire") Address. This Agreement is authorized
by the South Dakota Game, Fish and Parks Commission and is subject to and
governed by the requirements of ARSD Article 41:13 subtitled Park Concession
Leases effective October 17, 2005, (the "Rules") a copy of which has been
provided to Concessionaire.

WITNESSETH

Whereas, Spring Creek Recreation Area is administered by the
Department for providing park and related services, tourism, and resource
management; and

Whereas, the Department desires to have a limited and prescribed portion
and areas of Spring Creek Recreation Area operated by a concessionaire as a
resort open to the general public; and

Whereas, the Department chooses to commercially operate the area
through a private concessionaire to provide services to the general public; and

Whereas, the Department has provided grounds and facilities of the area,
and desires a private concessionaire to operate the same; and

Whereas, the Commission has promulgated the Rules relating to
concession leases under which certain powers and authority to enter into
concession leases and agreements have been delegated to the Department; and

Whereas, Concessionaire desires to enter into a concession agreement
with the Department to operate a resort concession in portions of Spring Creek
Recreation Area and be a concessionaire, as defined in the Rules.

Now therefore, for the purposes of carrying out concession operations in
part of the Park pursuant to the terms and conditions of this Agreement, the
parties agree as follows:

Section 1. Term of Agreement

(a)  This Agreement shall be for a term of ten (10) years, commencing
on and ending on .



Section 2. Definitions

(a)

(b)

(c)
(d)

(e)

(f)

(i)
0)

“Agreement” means this Concession Agreement, and all its
amendments, addendums, exhibits, attachments, and all
documents executed for the purpose of ensuring Concessionaire’s
performance of this Concession Agreement.

“Commission” means the South Dakota Game, Fish and Parks
Commission.

“Concessionaire” means as defined under ARSD 41:13:01.

“Concessionaire Facilities" means as defined under ARSD
41:13:01.

“‘Department” means the South Dakota Department of Game, Fish
and Parks.

“Division" means the Division of Parks and Recreation, a division of
the Department of Game, Fish and Parks responsible for the
administration of the state park system, including Spring Creek
Recreation Area.

“Director" means the Director of the Division of Parks and
Recreation, acting on behalf of the Secretary of the Department of
Game, Fish and Parks, and his or her duly authorized
representatives.

“Fair Market Value” means as defined under ARSD 41:13:01.
“Government Facilities” means as defined under ARSD 41:13:01

“Gross Receipts” means all revenue received, to be received, or
realized by Concessionaire from all sales for cash or credit, of
services, accommodations, materials and other merchandise made
pursuant to the rights granted under this Agreement, Gross
Receipts of SubConcessionaires, commissions earned on leases or
agreements with other persons or companies operating in the
Resort, and revenue earned from sales through electronic media,
mail order or otherwise. Concessionaire shall report all of its
revenues to the Department without allowances, exclusions or
deductions of any kind. For purposes of calculating franchise fees
and other fees and reserve amounts identified in this agreement,
gasoline sales, hunting and fishing license sales (not including
agent fees), and park entrance license sales will be excluded from
Gross Receipts.
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Section 3.

(@)

“Gross Receipts of SubConcessionaires” means all revenue
received, to be received, or realized by SubConcessionaires from
all sales for cash or credit, of services, accommodations, materials
and other merchandise made as a result of the exercise of the
rights conferred by a lease, license or agreement between the
Concessionaire and a SubConcessionaire at the Resort, revenues
of Sub-SubConcessionaires, commissions earned on leases or
agreements between SubConcessionaires and other persons or
companies operating in the Resort, and revenue earned from sales
through electronic media, mail order or otherwise. A
SubConcessionaire shall report all of its revenues to the
Concessionaire without allowances, exclusions or deductions of
any kind or nature.

“Park" means the property within the boundaries of Spring Creek
Recreation Area.

“Personal Property” means as defined in ARSD 41 :13:01.
“Possessory Interest" means as defined in ARSD 41:13:01.
“Qualified Appraiser’ means as defined in ARSD 41:13:01.

“Resort” means the geographic area as set forth in Exhibit A-1 that
includes Government Facilities and Concessionaire Facilities
assigned to the Concessionaire as set forth in Exhibit A-3 and A-4,
and the operation thereof as permitted under this Agreement.

“gubConcessionaire”" means a third party that, with the approval of
the Director, has been granted rights by Concessionaire to operate
under a concession lease, license or agreement (or any portion
thereof) between Concessionaire and a third party, or between a
SubConcessionaire and a third party, whether in consideration of a
percentage of revenues or otherwise.

“Park Supervisor" means the management of Spring Creek
Recreation Area or his or her duly authorized representatives.

Accommodations, Facilities and Services

Concessionaire shall provide the following accommodations,
facilities, and services within the Resort, subject to the Performance
Standards for the Operation and Maintenance of Spring Creek
Recreation Area Resort attached to the Agreement as Exhibit B.



(b)

Minimum Required Accommodations, Facilities and Services

1. Atleast 53 boat slips with water and electricity (30/50 Amp)
hookups on 36 of the slips.

2. Aresort store offering grocery items, ice, fishing and camping
supplies, fishing and park entrance licenses, basic first-aid
supplies, state souvenir sales, and miscellaneous items

3. Fishing bait and tackle sales
4. Fishing license sales

5. Boat gas, oil and grease sales, including on-the-water boat gas
sales

6. Operation and maintenance of the Department-owned water
marine sani-pump wastewater pump-out service located on B-
Dock.

7. Cabin and lodge room rental. At least one cabin must be
compliant with the Americans with Disabilities Act.

8. Wireless internet service in restaurant and to marina slips

The Department authorizes the Concessionaire to provide only the

following additional accommodations, facilities and services within oyt
the Resort. The Department retains the right to approve these or

any other additional services contemplated by the Concessionaire

in advance.

Additional Authorized Accommodations, Facilities and Services:

1. Additional marina rental slips as approved by the Department.
2. Restaurant food service
3. Hunting license and supply sales.

4. Licensed off-sale beer sales between 6 a.m. and midnight.

o

Licensed on- sale liquor and malt beverage sales between 6
a.m. & midnight.

Fishing guide service
Rental boats and motors

Firewood sales with written permission from the Department.

© ® N o

Dry-dock boat and trailer storage in Department-approved o
locations only



(d)

Section 4.

(a)

(b)

(c)

Section 5.

10. The Lessee shall not permit gambling on the premises, except
for video lottery machines of the type authorized by SDCL Ch.
42-7A. All revenue derived from video lottery after prizes and
payment of the Lottery Commission’s percentage is subject to
the franchise fees payable to the Department under this lease

The Department retains the right to authorize additional
accommodations, facilities, services and merchandise within the
Park. The Department shall give the Concessionaire first
opportunity to provide such additional accommodations, facilities,
services and merchandise. If Concessionaire does not desire to
provide such additional accommodations, facilities, services and
merchandise, or if the Department and Concessionaire are unable
to agree upon the terms under which Concessionaire would provide
such additional accommodations, facilities, services and
merchandise, the Department shall be entitled to contract with a
third party to provide said additional accommodations, facilities,
services and merchandise within the Resort under terms
acceptable to the Department.

The Department reserves the right to establish reasonable
standards as to the nature, type and quality of Concessionaire's
services and merchandise. The Department retains the right to
disapprove types of services and merchandise that do not meet
these standards.

Rates and Quality Control

All rates and prices for accommodations, facilities, services and
merchandise shall be clearly posted or marked and are subject to
Administrative rule 41:13:02:07.

The Department reserves the right to establish reasonable
standards as to the nature, type and quality of the Concessionaire’s
accommodations, facilities, services and merchandise. All
accommodations, facilities, services and merchandise sold are
subject to the rules and laws of the State of South Dakota and the
United States.

Concessionaire may grant complimentary or reduced rates under
such circumstances as are customary in businesses of the
character conducted under this Agreement. However, the Director
reserves the right to review and modify Concessionaire's and/or
SubConcessionaire's complimentary or reduced rate policies and
practices.

Capital Development and Improvements



(a)

Concessionaire, with prior written approval of the Director, may
construct, modify or install at its cost such fixtures, structures, or
improvements to Government Facilities or Concessionaire Facilities
necessary for the operations required or authorized hereunder,
subject to the Possessory Interest (and extent thereof) as
authorized by ARSD 41:13. Concessionaire shall acquire no
Possessory Interest to any fixtures, structures, and improvements
made to Government Facilities or Concessionaire Facilities without
the written approval of the Director. Requests shall be made in
writing to the Department in sufficient detail to determine the scope,
financing and scheduling of the proposed project. Drawings, maps
or illustrations shall accompany the written request which
accurately describe the location and design of all proposed fixtures,
structures and improvements and affected areas. All requests must
address the requirements of the Americans with Disabilities Act.

Unless otherwise agreed upon by the parties in advance,
professionally developed design and construction plans for each
project contemplated and requested by Concessionaire, prepared
by architects, engineers and/or contractors, shall be submitted to
the Director for approval. The design and construction plans shall
include: a written narrative of the proposed work, the estimated cost
of the fixtures, structures and improvements contemplated and any
required regulatory or permit information applicable. No
construction, modification, or installation of fixtures, structures and
improvements shall commence without receipt of written approval
from the Director. Once approved, Concessionaire shall make no
changes or alterations to the construction plans except upon the
Director's written approval. Concessionaire agrees that any review
or approval by the Director of Concessionaire's construction plans
is solely for the benefit of the Department, and without any
representation, warranty or liability whatsoever to Concessionaire
or any other person with respect to the adequacy, correctness or
sufficiency thereof or any compliance with all local, state and
federal laws, regulations and building codes, or otherwise. All
designs and construction of the fixtures, structures and
improvements shall be in compliance with all local, state and
federal laws, regulations and building codes. The Director may
require plans to be prepared, approved and signed off by a
professional licensed architect and/or engineer for a proposed
project.

Concessionaire shall timely commence and complete construction
of the fixtures, structures and improvements in accordance with the
construction plans as approved by the Director. During the process
of construction and upon its completion, the Director shall have the
right to periodically inspect the construction project. Upon
completion of construction, Concessionaire shall submit to the



(b)

(€)

(d)

(€)

()

Director a certification of an architect, engineer and/or contractor
certifying that the fixtures, structures and improvements have been
completed in accordance with the construction plans.

Upon completion of these projects, Exhibit A shall be amended to
include the additions and value of Possessory Interest associated
with the fixtures, structures and improvements.

In addition to any rights and remedies afforded to the Department
for breach of Agreement, the construction of any unauthorized
fixtures, structures and improvements to or of Concessionaire
Facilities and/or Government Facilities, at the discretion of the
Department, must either be;

(i) restored to their original condition at the expense of
Concessionaire, or

(i) become Government Facilities with no Possessory Interest
compensation.

Activities involving any ground disturbance, placement of fill
material, prescribed burning of vegetation or tree removal shall
require prior written approval from the Department. Any requests
for these activities shall be made to the Department in writing in
sufficient detail to determine the scope and schedule of the
proposed project. Drawings, maps or illustrations accurately
describing the location of these activities shall accompany the
written request. All activities involving any ground disturbance,
placement of fill material, prescribed burning of vegetation or tree
removal shall be completed in compliance with all local, state and
federal laws and regulations.

In the event that Concessionaire constructs fixtures, structures or
improvements to Concessionaire Facilities or Government
Facilities, Concessionaire shall be responsible for securing all
necessary licenses and permits required under local, state and
federal laws and regulations.

All construction activities must meet or exceed existing levels of
craftsmanship. No Department owned resources or materials from
the Park shall be used in any project, except by written consent of
the Department.

Concessionaire shall not cause, permit or suffer any lien or
encumbrance to attach to the Resort, the Concessionaire Facilities
or Government Facilities, except for capital development
improvements to Concessionaire Facilities as outlined in Section 5.
If Concessionaire shall cause, permit or suffer a lien or
encumbrance to attach, Concessionaire shall cause the same to be



Section 6.

(a)

(b)

(c)

(d)

(e)

cancelled and discharged of record by bond or otherwise as
allowed by law at the expense of Concessionaire within thirty (30)
days after the filing thereof. Concessionaire shall defend on behalf
of the Department, at Concessionaire's sole cost and expense, any
action, suit or proceeding which may be brought thereon for the
enforcement of such lien or encumbrance. Concessionaire shall
pay any damages, including payment of any legal expenses
incurred by the Department for doing the same in the event
Concessionaire fails to obtain cancellation or discharge of the lien
or encumbrance, fails to satisfy and discharge any judgment
entered thereon and/or fails to save the Department harmless from
any claim or damage resulting therefrom.

Facilities

The Department hereby assigns for use by Concessionaire, the
Government Facilities identified in Exhibit A-3, located within the
Resort as identified in Exhibit A-1. The Department also assigns to
Concessionaire the Concessionaire Facilities set forth in Exhibit A-
2.

Concessionaire has inspected the Government Facilities and
Concessionaire Facilities identified in Exhibit A2 and A-3 and is
thoroughly acquainted with their condition, and accepts them and
other items in an “as is” condition.

The Department reserves the right to withdraw or expand the land,
Government Facilities and/or Concessionaire Facilities located
within the Resort during the term of this Agreement for the
purposes of protecting the Park and its visitors, and/or to restrict or
provide additional accommaodations, facilities, services and/or
merchandise. Any material adjustment shall require an appropriate
adjustment to the franchise fees, if necessary, and the terms of
ARSD 41:13:03:04 (4) shall apply.

Both parties understand that the State of South Dakota may self-
insure Government Facilities. Therefore, if a Government Facility is
destroyed or damaged to an extent that in the sole discretion of the
Department it is impractical to repair or replace, the Department
makes no assurance that the Government Facility shall be repaired,
improved or replaced.

If Government Facilities are damaged by the acts or conduct of
Concessionaire, its agents, employees or customers, which
damage in the sole discretion of the Department is practical to
repair or replace, it shall be the responsibility of Concessionaire to
make the necessary repairs/replacements at its own expense to a



(f)

(9

condition satisfactory to the Department in an amount not to exceed
$25,000 per occurrence. If Government Facilities are damaged by
the acts or conduct of Concessionaire, its agents, employees or
customers, which damage in the sole discretion of the Department
amounts to a total loss or is impractical to repair or replace,
Concessionaire shall pay Department an amount not to exceed
$25,000 per occurrence to compensate Department for the loss.

The Department shall have the right to enter the Resort,
Government Facilities and Concessionaire Facilities for the proper
administration of the terms of this Agreement and other purposes
the Department deems necessary, including health and safety
inspections.

In the event that a Concessionaire Facility is removed, abandoned,
demolished, or substantially destroyed and no other improvement is
constructed on the site, Concessionaire shall at its own expense,
promptly restore the site to its natural condition to the extent that
the Concessionaire Facility had an impact upon the site.

Section 7. Operations and Maintenance

(@)

(b)

(€)

Concessionaire shall operate the Resort in compliance with the
terms and conditions of this Agreement including the performance
standards for the Operation and Maintenance of the Resort set
forth in Exhibit B. The performance standards are established in
order to maintain a high standard of public service, physical
appearance, operation, repair and maintenance.

Concessionaire shall comply with the specific dates and hours of
services specified in Section 2 of Exhibit B.

Concessionaire, at its expense, shall provide all maintenance of
Concessionaire Facilities, Government Facilities and Personal
Property located within the Resort with the exception of the fish
cleaning station, boat ramp and associated boat ramp docks, vault
toilet, yard hydrant, parking lots, asphalt and gravel road surfaces
which will be the responsibility of the Department. The
Concessionaire shall perform such work in accordance with the
performance standards contained in Exhibit B. Concessionaire shall
also be responsible for keeping the Resort free from litter,
complying with environmental laws and regulations, complying with
safety rules, laws and regulations, and maintaining in good order
and in a safe condition the grounds, Government Facilities,
Concessionaire Facilities, and Personal Property of and within the
Resort and in accordance with the performance standards



(d)

(9)

(h)

contained in Exhibit B.

At the expiration or termination of this Agreement, Concessionaire
shall return to the Department the Government Facilities in the
same condition or better condition than existed at the initiation of
this Agreement, reasonable wear and tear excepted.

Concessionaire shall not do or permit to be done any act or thing
within the Resort and within Concessionaire's operations which
shall or might subject the Department to any liability or
responsibility or injury to any person or to property by reason of any
business or operation being carried on or upon the Resort or by
Concessionaire. Concessionaire shall comply with all laws, orders
and regulations of federal, state and local authorities, and with any
direction of any public officer or officers pursuant to applicable laws
which impose any order or duty upon Concessionaire with respect
to the Resort, the use or occupation thereof, or with respect to
Concessionaire's business and operations.

Concessionaire shall occupy the Resort as of the Effective Date
and thereafter will continuously use the Resort solely for the
purpose of providing the accommodations, facilities, services and
merchandise identified in Section 3 and other uses incidental
thereto. Concessionaire shall not use or knowingly permit any part
of the Resort to be used for any unlawful purpose, and shall not
conduct or allow to be conducted any activity that shall constitute a
nuisance.

Concessionaire shall not during the term of this Agreement, or
during any period of holdover, use, store, generate or treat any
Hazardous Materials on or within the Resort, except in accordance
with all applicable, federal, state and local laws and regulations.
Concessionaire shall not release or allow to be released into the
environment any Hazardous Materials. Concessionaire shall
indemnify, defend and hold harmless the Department from and
against any loss, cost, damage, liability, or expense, including but
not limited to attorneys' fees and disbursements, arising by reason
of any clean-up, removal, remediation or detoxification action
required under applicable federal, state and local laws and
regulations by reason of the Concessionaire’s use, generation,
storage, treatment or release of Hazardous Materials. The
foregoing covenants and indemnity obligation shall survive the
expiration or any termination of this Agreement. "Hazardous
Materials" shall mean (i) any biologically or chemically active or
other toxic or hazardous wastes, pollutants or substances,
including, without limitation, asbestos, PCBs, petroleum products
and by-products, substances defined or listed as "hazardous
substances" or "toxic substances" or similarly identified in or
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pursuant to the Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. § 9601 et seq., and as
hazardous wastes under the Resources Conservation and
Recovery Act, 42 U.S.C. § 6010 et seq., (ii) any chemical
substance or mixture regulated under the Toxic Substance Control
Act of 1976, as amended, 15 U.S.C. § 2601 et seq., (iii) any "toxic
pollutant" under the Clean Water Act, 33 U.S.C. §466 et seq., as
amended, (iv) any hazardous air pollutant under the Clean Air Act,
42 U.S.C. § 7401 et seq., 9v) hazardous materials identified in or
pursuant to the Hazardous Materials Transportation Act, 49 U.S.C.
§ 1801 et seq., and (vi) any hazardous or toxic substances or
pollutant regulated under any federal, state or local law.

Concessionaire acknowledges and agrees that the State makes
available for purchase and use by Concessionaire within the Resort
the alcoholic beverage license currently held by Spring Creek
Ventures, LLC. Concessionaire agrees to purchase from Spring
Creek Ventures, LLC. on the Effective Date the alcoholic beverages
license for the purchase price of $75,000. Concessionaire shall
comply with all laws and regulations applicable to the alcoholic
beverages licenses, including but not limited to the timely payment
of all sales taxes assessed upon sales of alcoholic beverages.

Any names, logos, trademarks, or copyrights (the "Intellectual
Property") developed during or pursuant to this Agreement that in
any way associates with, identifies, implicates, or infers an
affiliation with the State of South Dakota, the Department, the State
Park System, Spring Creek Recreation Area, and/or the Resort
must receive prior approval from the Commission and belongs to
the State of South Dakota upon creation and continues in the State
of South Dakota's exclusive ownership upon termination of this
Agreement. For all Intellectual Property approved by the
Commission, Concessionaire shall receive a non-exclusive, non-
transferable license to use the Intellectual Property with respect to
the accommodations, facilities, services and merchandise offered
for sale by Concessionaire. The license shall be limited to the sale
of accommodations, facilities, services and merchandise from the
Resort only. Concessionaire shall not offer for sale outside of the
Resort, including by mail order, other store locations and the
Internet, the services and merchandise without the Department's
prior written consent. Concessionaire shall not be permitted to
sublicense any of the Intellectual Property without the Department's
consent. Concessionaire agrees to cooperate in the filing of any
affidavits and applications by providing proof of use of the
Intellectual Property upon the Department's reasonable request.
Concessionaire acknowledges that the Department has the
unrestricted authority to set the standards for the use of the
Intellectual Property, as well as the standards, specifications and



qualities of the accommodations, facilities, services and
merchandise. As such, the Department shall have the right, at all
reasonable times, to inspect Concessionaire's business locations,
services and merchandise for quality verification purposes. The
Department, on behalf of the State of South Dakota, does not make
any representation or warranty with respect to the Intellectual
Property and the use thereof, and expressly disclaims all
representations and warranties including, without limitation, the
warranty of non-infringement. Concessionaire agrees to promptly
notify the Department of any possible infringement of the
Intellectual Property by third parties or, of any claims of
infringement against Concessionaire and/or the State of South
Dakota made by a third party. The State of South Dakota shall have
the sole right to bring any action for infringement and to recover
and retain any and all damages.

Section 8. Utilities

Concessionaire shall pay costs for utilities in the Resort, including but not
limited to water, sewer, electricity and garbage disposal with the exception
of water, sewer, electricity, and one garbage receptacle that serves the
Department-owned fish cleaning station, and the pumping of the vault
toilet. Maintenance responsibilities of Concessionaire for Department-
owned utility systems within the Resort shall be in accordance with the
performance standards set forth in Exhibit B.

Section 9. Accounting Records and Other Reports

(@)

(b)

(c)

Concessionaire shall prepare and maintain accounting records of
the Resort segregated by profit center under generally accepted
accounting principles that are customary for resort operating
businesses. The records shall be made available for inspection by
the Department on reasonable notice during normal working hours.

All capital costs of any fixtures, structures or improvements for
which Concessionaire claims a Possessory Interest shall be
recorded at actual cost and the depreciation schedule shall be
based on generally accepted accounting principles, all of which
shall be submitted to the Department at the time such capital
assets are entered on Concessionaire’s books.

Concessionaire shall submit to the Department annual accounting
records and reports separated for the operation of the Resort to
include Gross Receipts broken down by profit center. These
records and reports along with state tax remittance forms are to be



(e)

(f)

(9)

(h)

provided to the Department with the corresponding franchise fee
payments as provided for in Section 10.

Concessionaire shall within one hundred twenty (120) days of the
close of Concessionaire's fiscal year submit to the Department
annual audited accounting records and reports for the operation of
the Resort to include a consolidated balance sheet and income
statement for all operations. Additionally, Concessionaire shall
provide a profit and loss statement by profit center and all
necessary supporting schedules.

The Concessionaire shall retain all records and reports required by
law and under this Agreement for a period not less than five years
following the expiration or termination of this Agreement and its
amendments. The Department shall, at any time during the term of
the Agreement and until five years after the expiration or
termination of this Agreement, have access to and the right to
examine any of the pertinent books, records, documents, and
papers of Concessionaire related to this Agreement, including state
and federal income tax records and returns. If the result of any
audit or examination of the Concessionaire’s financial records
indicates substantial discrepancies from the information that is
reported to the Department, the Department reserves the right to
bill and the Concessionaire shall pay for the costs of conducting
such audit or examination in addition to any other amounts payable
to the Department pursuant to this Agreement.

In addition to the accounting records mentioned above,
Concessionaire shall provide to the Department an annual lodging
utilization report which shall include information relating to available
rooms, occupied rooms, resulting levels of occupancy, revenues
and resulting average daily rates (ADR) for each lodging property.
These reports shall also comparisons with the previous year.
These reports shall be submitted to the Department by May 1 for
the previous year.

From time to time, the Department may require Concessionaire to
submit other reports and data regarding the Resort,
Concessionaire's performance under this Agreement or otherwise,
including but not limited to, operational information and capital
progress reports.

Concessionaire agrees to waive any right to confidentiality of all
records and reports identified in this section for Commission
purposes. This waiver is not intended to apply to third parties or the
public at large, except as provided by State law and Subsection (i)
below.

13



(i) Concessionaire agrees to waive any right to confidentiality of
records, reports and information contained therein for the purposes
of preparing a prospectus and other documents for leasing the
Resort, as necessary for any subsequent concessionaire to operate
the Resort, or for other legislative or administrative purposes.

Section 10. Fees

Franchise Fees: Concessionaire shall pay to the Department a
franchise fee which shall be a sum of money equal to:

(@) One percent (1%) of all Gross Receipts excluding restaurant and A-
Dock Fees during each year of the Agreement term AND,

(b) Fifty percent (50%) of all revenue generated from slip rentals on the
Department owned A-Dock structure.

Payments shall be made no later than January 30th, for the final calendar
quarter of the proceeding calendar year; July 30th, for the first two
quarters of the current year; and October 30th for the third calendar
quarter of the current year and shall be accompanied by accounting
records as described in Section 9(c). Payments to the Department by
Concessionaire not received on or before the due date shall be
considered to be in arrears and subject to an interest payment equivalent
to one and one-half percent (1.5%) per month of the unpaid amount which
shall be added to the following month’s remittance.

Section 11. Remedies, Termination or Expiration of the Agreement

(@)  Procedures upon termination or expiration of this Agreement shall
be in accordance with ARSD 41:13.

(b)  Upon termination or expiration of this Agreement for any reason,
and, in the event that Concessionaire is not to continue the
operations authorized under this Agreement after its expiration,
Concessionaire shall comply with all applicable requirements of
Exhibit C to this Agreement, “Transition to New Concessionaire.”
This section and Exhibit C shall survive the expiration of this
Agreement.

()  The Department may elect any and all remedies available to the
Department under applicable law, including but not limited to the
termination of this Agreement upon written notice in whole or in part
at any time for default, and may terminate this Agreement upon
written notice in whole or in part when necessary for the protection
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(d)

(e)

of visitors or area resources. Termination for default may be utilized
in circumstances where the Concessionaire has materially
breached any requirements of this Agreement, including but not
limited to failure to maintain and operate the minimum required
accommodations, facilities, services and merchandise as provided
in Section 3 herein, sale of merchandise disapproved for sale,
failure to meet the requirements of the operations and maintenance
performance standards as set forth in Exhibit B, and has failed to
cure the breach as set forth in this Subsection. If Concessionaire
materially defaults on any of the terms or conditions of this
Agreement, and does not cure or remedy such default within ten
(10) days of receipt of written notice from the Department, or
Concessionaire is not diligently proceeding to cure such default if
the curing of such default cannot be reasonably effected within
such ten (10) day period, the Department may terminate this
Agreement without further notice.

In the event of termination of this Agreement for default, the
provisions of this Section apply.

To avoid interruption of service at the Resort upon expiration or
termination of this Agreement, Concessionaire shall, at the option
of the Department:

(i) continue to provide visitor services, as agreed upon in
writing by the parties, to enable the Department to select a
successor, and to allow the successor to otherwise comply
with the terms of this Agreement in the ordinary course of
business and endeavor to meet the standards of service and
quality that are required by the Department in order to
maintain customer service in conjunction with Exhibit B; or

(i) consent to the assignment of a temporary operator, or
operation by the Department, for the operation of the
Concessionaire Facilities and Personal Property for a period
not to exceed 365 days; provided that the temporary
operator or the Department pays Concessionaire a
reasonable fee for the use of the Concessionaire Facilities
and Personal Property, not to exceed ten percent (10%)
annually of the depreciated book value of such
Concessionaire Facilities and Personal Property used by the
temporary operator or the Department, and prorated for the
amount of time they are in use by the temporary operator or
the Department.

(i)  consent to the purchase of Concessionaire's inventory and

supplies by the temporary operator or the Department for
use or resale purposes. The temporary operator or the
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(®)

(9)

Department must reimburse Concessionaire for any
inventory and supplies purchased by Concessionaire and
retained by the temporary operator or the Department for
use or resale purposes. The value of the inventory and
supplies retained by the temporary operator or the
Department shall be determined by actual invoice amounts
submitted to or paid by Concessionaire.

The Department shall have a right of offset against amounts owed
the Department for all amounts owed by the Department under this
Agreement.

If any legal proceedings are brought by either party to this
Agreement against the other in connection with the interpretation,
application or performance of the terms and conditions of this
Agreement, each party shall be required to pay its own attorney’s
fees and costs in connection with such proceedings. All amounts
due the Department by reason of any default on the part of
Concessionaire shall accrue interest at the rate of one and one-half
percent (1.5%) per month from the date the amount is due until
paid.

In addition to the rights and remedies provided for herein, the
Department and Concessionaire shall each have all remedies at
law or in equity, all remedies being cumulative.

Section 12. Possessory Interest Provisions

Possessory Interests for Government Facilities and Concessionaire
Facilities shall be determined in accordance with ARSD 41:13. The
Department shall have a right of offset against amounts owed the
Department for all amounts owed by the Department for any Possessory
Interests purchased by the Department.

Section 13. Indemnification, Waiver of Claims and Insurance

(a)

Concessionaire agrees to defend, hold harmless and indemnify the
State of South Dakota, its officers, agents and employees, from and
against any and all actions, suits, damages, liabilities and
expenses, including but not limited to attorneys' fees, in connection
with the loss of life, personal injury and/or damages to property of
third persons that may arise from or out of the occupancy, use or
maintenance of the Resort, and as a result of performing services
hereunder. This section does not require Concessionaire to be
responsible for or defend against claims or damages arising solely



from errors or omissions of the State, its officers, agents or
employees. This indemnification shall survive the termination or
expiration of this Agreement.

Concessionaire agrees that during the term of this Agreement
Concessionaire shall maintain such insurance as Concessionaire
deems necessary but agrees that the minimum amount of
insurance Concessionaire shall acquire and maintain in full force
and effect throughout the period of time covered by this Agreement
shall be as set forth below. Concessionaire shall maintain the
following coverages and limits, but may attain the same by means
of supplementing the respective coverages with Excess Umbrella
Liability

(1) Commercial General Liability Insurance: Concessionaire
shall maintain occurrence based commercial general liability
insurance or equivalent form with a limit of not less than Two
Million Dollars ($2,000,000.00) for each occurrence and a
per location aggregate limit of not less than Two Million
Dollars ($2,000,000.00). If such insurance contains a
general aggregate limit it shall apply separately to this
Agreement or be no less than two times the occurrence limit.

(i) Business Automobile Liability Insurance: Concessionaire
shall maintain business automobile liability insurance or
equivalent form with a combined single limit of not less than
One Million Dollars ($1,000,000.00). Such insurance shall
include coverage for owned, hired and non-owned vehicles.

(i)  Excess Umbrella Liability Insurance: This coverage may be
used to supplement any of the above liability coverage
policies in order to arrive at the required minimum limit of
liability coverage. In addition, coverage shall be at least as
broad as that provided by underlying insurance policies, and
the limits of underlying insurance shall be sufficient to
prevent any gap between such minimum limits and the
attachment point of the coverage afforded under the “Excess
Umbrella” liability policy.

(iv)  Workman's Compensation Insurance and Unemployment
Insurance: This coverage shall be as required by South
Dakota law covering Concessionaire employees as will
protect itself and the State of South Dakota and agencies
thereof from claims under the Workman’s Compensation
laws and unemployment insurance laws of the State of
South Dakota.
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(d)

(e)

(V) Personal Property Insurance:

1.

Amount of Insurance: 100% of replacement value,
without deduction for physical depreciation

Insurance shall cover the Personal Property contained in
all buildings, structures, improvements & betterments for
all Government Facilities and Concessionaire Facilities
and/or used in Concessionaire's operations.

Coverage shall apply on an “All Risks” or “Special
Coverage” basis.

. The policy shall provide for loss recovery on a

replacement value basis, without deduction for physical
depreciation.

“Blanket Amount” insurance is to be provided. The
amount of insurance (limit of liability) should represent no
less than 100% of the replacement value of the sum total
of all insured property, without deduction for physical
depreciation.

The coinsurance provision, if any, shall be waived or
suspended by an Agreed Amount or Agreed Value
clause.

. The vacancy and unoccupancy restriction, if any, must be

eliminated for Personal Property that shall be vacant or
unoccupied beyond any time period specified in the
policy.

(vi)  Real Property Insurance: Concessionaire shall provide real

property insurance to cover against loss to Concessionaire
Facilities at 100% of replacement value (without deduction
for physical depreciation).

(vii)  Liguor Liability Insurance: Concessionaire shall maintain

liquor liability insurance with a limit of not less than One
Million Dollars ($1,000,000.00).

These minimum requirements are subject to evaluation and
revision every two years during the term of this Agreement or upon
renewal or modification of this Agreement.

South Dakota state employees shall be included as an additional
insured under all insurance policies identified in Section 13(b) (i),
(i), (i) and (vii).

Concessionaire, prior to engaging in and/or providing the services
described herein, shall furnish satisfactory proof of such insurance
by filing with the Department, a Certificate of Insurance from the
Insurance Company verifying and certifying to the existence and



(f)

(9)

(h)

limits of the required insurance. Such Certificate shall provide
therein that no cancellation of said insurance shall be made or
become effective without at least thirty (30) days' written notice
being provided to the Department. Concessionaire is required to
provide to the Department a current certificate of insurance at all
times.

Concessionaire agrees to report to the Park Supervisor any event
encountered in the course of performance of this Agreement which
results in injury or loss to any person or property, or which may
otherwise subject Concessionaire, the State of South Dakota
and/or their respective officers, agents or employees to liability.
Concessionaire shall report any such event to the Park Supervisor
immediately upon discovery. Concessionaire's obligation under this
section shall only be to report the occurrence of any event to the
Park Supervisor and to make any other report provided for by
Concessionaire's duties or applicable law. Concessionaire's
obligation to report shall not require disclosure of any information
subject to privilege or confidentiality under law (e.g., attorney-client
communications). Reporting to the Park Supervisor under this
section shall not excuse or satisfy any obligation of Concessionaire
to report any event to law enforcement or other authorities under
the requirements of any applicable law.

The Department has no obligation to and is not responsible for
payment of any money to Concessionaire that results from
disruption of services.

Except as set forth in Section 6(e), neither the Department nor
Concessionaire shall be liable to the other, nor to any
SubConcessionaires, for any loss or damage to any building,
structure or other tangible property owned by the other, including
but not limited to lost rents, income and profits, even through such
loss or damage might have been occasioned by the negligence of
such party, its employees, agents, contractors or invitees.
Concessionaire shall include in any lease, contract or agreement
with a SubConcessionaire a provision in accordance with this
Subsection.

Section 14. Repair and Maintenance Reserve Provisions

(a)

Concessionaire shall establish a repair and maintenance reserve
(the "Repair and Maintenance Reserve"). Concessionaire shall
contribute to the Repair and Maintenance Reserve a sum no less
than three percent (3.0%) of the annual Gross Receipts.
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(€)

(d)

(e)

Use of Funds. Funds in the Repair and Maintenance Reserve shall
be used for the maintenance, repair and renovation of existing
Concessionaire Facilities included in this Agreement.

(i) Of the 3.0%, 0.5% may be expended by Concessionaire for
repair and maintenance of Concessionaire Facilities on an
emergency basis without prior approval. If not expended
during any calendar year, the remainder shall be expended
by Concessionaire under the provisions of Section 14 (b) (ii)
hereof.

(i) The remaining 2.5%, plus any amounts not expended under
Section 14 (b) (i) shall be administered and utilized for
maintenance, repair and renovation of Concessionaire
Facilities which projects have been previously approved by
the Commission.

Unallowable Uses. Funds in the Repair and Maintenance Reserve
shall not be used for the following:

(i) Seasonal salaries of Concessionaire's employees,
SubConcessionaire's employees, and/or independent
contractors performing housekeeping and grounds keeping
activities associated with Concessionaire's and
SubConcessionaire's respective operations.

(ii) Routine maintenance including, but not limited to, periodic
and/or occasional inspection, adjustment, lubrication,
cleaning, painting, replacement of parts, repairs, and other
activities intended to prolong service and prevent
unscheduled breakdown.

(i) Preventative maintenance, including planned or scheduled
servicing, inspection and adjustment activities that result in
continued service, fewer breakdowns, and intended to
prevent premature failure of equipment and materials.

(iv)  New construction or additions to existing facilities.

Possessory Interest. Concessionaire does not obtain any right to a
Possessory Interest for repair and maintenance of Government
Facilities funded from the Repair and Maintenance Reserve.

Approval process. An annual repair and maintenance plan of action
shall be developed by Concessionaire and submitted to the
Department for approval prior to the commencement date of this
Agreement, by November 1, 2019, and by November 1 of each
year thereafter. The plan shall outline proposed repair and
maintenance projects consistent with the above requirements for
the succeeding calendar year. If Concessionaire and the
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Department cannot agree on the plan of action, then the
Commission shall make the final determination on the plan. The
repair and maintenance plan shall be performed as approved prior
to December 15 of the following year unless the approval
contemplated the extension thereof, or unless an extension is
granted by the Department. Concessionaire shall provide the
Department with a detailed report of activities and the costs
expended and incurred, for the annual repair and maintenance
work completed. This report is due by January 1 of each year,
unless an extension of time was granted.

(f) Carryover of funds on an annual basis. The annual approved
Repair and Maintenance Reserve plan may carry a surplus or
deficit from year to year. If an approved plan exceeds the annual
amount set forth in Section 14 (a), the excess amount shall be
credited, without interest, to the balance for the following year or
years. If the annual approved Repair and Maintenance Plan
amount is less than the amount set forth in Section 14 (a), this
deficit may be offset through a surplus in the following year or
years. No expenses in excess of the approved amounts in the plan
will be considered for credit without prior Department approval.

(@)  Treatment of reserve funds at end of term. The parties agree to
make every effort to exhaust all funds in the Repair and
Maintenance Reserve and bring the balance to zero by the end of
the Agreement term. If there is a surplus at the end of the term, any
remaining Repair and Maintenance Reserve funds shall be
transferred to the Department for the purpose of ongoing
maintenance of Concessionaire Facilities associated with this
Agreement. If there is a deficit at the end of the Agreement term,
the Concessionaire shall be granted possessory interest credit in
the amount of the deficit.

(h)  If this Agreement is terminated by the Department before the
established expiration date, the Department shall reimburse
Concessionaire for the cost of approved repairs and maintenance
activities expended by Concessionaire which have been prepaid
and un-recovered by application of the annual Repair and
Maintenance Reserve.

Section 15. Personal Property

Concessionaire shall provide all Personal Property, including without
limitation, removable equipment, furniture and goods for the operations
under this Agreement. Concessionaire, at its expense, shall maintain in



good order and repair and shall replace on an as-needed basis, all
Personal Property utilized in the Resort. All Personal Property shall be
managed in accordance with the performance standards outlined in
Exhibit B.

Section 16. General Provisions

(a)

(b)

(c)

(d)

(e)

(f)

Reference to the Department in this Agreement shall include the
Secretary, Director, Park Supervisor and his/her authorized
representative.

Concessionaire shall comply with all federal, state and local laws,
regulations, ordinances, guidelines, permits and requirements
applicable to operating the Resort and providing services pursuant
to this Agreement, and shall be solely responsible for obtaining
current information on such requirements.

This Agreement shall be governed by and construed in accordance
with the laws of the State of South Dakota. Any lawsuit pertaining to
or affecting this Agreement shall be venued in Circuit Court, Sixth
Judicial Circuit, Hughes County, South Dakota.

All other prior discussions, communications and representations
concerning the subject matter of this Agreement are superseded by
the terms of this Agreement, and except as specifically provided
herein, this Agreement constitutes the entire agreement with
respect to the subject matter hereof.

This Agreement and any operations and services authorized
thereunder may not be assigned, sublet, extended, renewed or
amended in any respect, except when agreed to in writing by the
Department and Concessionaire.

Concessionaire may not use SubConcessionaires, subcontractors
or sublessees to perform the services described herein without the
express prior written consent of the Department. Concessionaire
shall include provisions in its Department-approved
SubConcessionaire agreements requiring its SubConcessionaires,
subcontractors, or sublessees to comply with all provisions of this
Agreement, to indemnify the Department, and to provide insurance
coverage for the benefit of the Department in a manner consistent
with this Agreement. Concessionaire shall cause its
SubConcessionaires, subcontractors, sublessees, and their agents
and employees to comply, with applicable federal, state and local
laws, regulations, ordinances, guidelines, permits and
requirements, and shall adopt such review and inspection
procedures as are necessary to assure such compliance.
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(h)

(k)

Concessionaire shall remain responsible to the Department for
obligations, responsibilities, and rights assigned to another by
Concessionaire. Concessionaire agrees and Department
acknowledges that all records required under this Agreement shall
be maintained in the name of and provided by on behalf
of Concessionaire.

In addition to the remedies afforded to the Department for breach of
the terms of this Agreement, the Department reserves the right to
bill Concessionaire for, and the Concessionaire agrees to pay to
the Department, the actual costs incurred by the Department to
provide any minimum required accommodations, facilities, services
and merchandise for sale specified in Section 3 of this Agreement
in the event Concessionaire fails to provide those minimum
required accommodations, facilities, services and merchandise for
sale.

In the event that the applicable court of competent jurisdiction shall
hold any provision of this Agreement unenforceable or invalid, such
holding shall not invalidate or render unenforceable any other
provision hereof.

Concessionaire acknowledges and supports the Department’s
effort to collect park entrance fees to provide for the continued
maintenance of the South Dakota state park system.

In each instance where the consent, approval or acceptance of the
Department is required under the terms of this Agreement, such
consent, approval or acceptance shall not be unreasonably
withheld by the Department.

Concessionaire agrees that in performance of this Agreement it is
acting as an “independent contractor” and not as an employee of
the Department.

Any notice or other communication required under this Agreement
shall be in writing and sent or delivered to the address set forth
below. Notices shall be given by and to the Director on behalf of the
Department, and by and to the president on behalf of
Concessionaire, or such authorized designees as either party may
from time to time designate in writing.

Department Concessionaire
Director

Division of Parks & Recreation

523 East Capitol

Pierre, South Dakota 57501




Notices or communications to or between the parties shall be
deemed to have been delivered when mailed by first class mail,
provided that notice of default or termination shall be sent by
registered or certified mail or, if personally delivered, when received
by such party. Copies of all correspondence from Concessionaire
to the Department or Director shall be sent simultaneously to the
Park Supervisor.

(n) No amendment or modification of this Agreement shall be effective
for any purpose unless the same be in writing and signed by
authorized representatives of the parties.

Section 17. Discrimination.

Concessionaire shall not discriminate against any person based upon
race, color, national origin, religion, sex and disability in the operation and
maintenance of the Resort and shall fully comply with Title VI of the 1964
Civil Rights Act, and applicable federal and state laws and regulations.

Discrimination on the Basis of Residence. Discrimination on the basis of
residence, including preferential reservation, membership or annual permit
systems is prohibited except to the extent that reasonable differences in
admission and other fees may be maintained on the basis of residence.

Concessionaire shall not discriminate on the basis of disability, and is
subject to Section 504 of the Rehabilitation Act of 1973, the Americans
with Disabilities Act, and applicable federal and state laws and regulations.

Section 18. Park Entrance License Provisions.
(@)  Allindividuals utilizing the boat ramp, associated docks, fish

cleaning station, or marina parking lot are subject to the park
entrance license requirements and payment of the required fee.

(b)  Concessionaire shall take reasonable steps to ensure that its
patrons, employees, agents, and volunteers comply with the park
entrance license fee requirements.
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Section 19.

(@)

Section 20.

(@)

Section 21.

(@)

Resident Use

Except for the residence in the shop storage building north of the
resort, no portions of the facilities or Resort assigned hereunder
shall be used for the purposes of seasonal or permanent residency
unless authorized in writing by the Department.

Procedure for Assignment, Sale or Transfer of Agreement

The parties agree that the provisions of ARSD 41:13 shall apply to
the sale, lease, or transfer of this Agreement.

Collateral

Concessionaire shall furnish the Department with a surety bond,
certificate of deposit or letter of credit to be approved by the
Department in the name of the Department of Game, Fish and
Parks effective for each year of the Agreement in the amount of
$30,000.00 conditioning and guaranteeing Concessionaire's faithful
fulfilment and performance of the terms and conditions of this
Agreement.

END OF AGREEMENT TEXT
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The above and foregoing CONCESSION AGREEMENT was approved by the
Game, Fish and Parks Commission on : , 20__authorizing the
Director of the Division of Parks and Recreation to execute the same on behalf of
the Commission.

Dated at ., South Dakota, this day of , 20

SOUTH DAKOTA DEPARTMENT OF GAME, FISH AND PARKS

BY:

Katie Ceroll, Director
Division of Parks and Recreation

CONCESSIONAIRE

BY:
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List of Exhibits
Exhibit A
A-1 — Land Assignments (Resort) Maps for areas including
Concessionaire and Government Facilities Assigned to the
Concessionaire
A-2 - Mowing Responsibilities
A-3 — List of Concessionaire Facilities and associated possessory interest

A-4 — List of Buildings and Structures Constituting Government Facilities
Assigned to the Concessionaire

Exhibit B
PERFORMANCE STANDARDS FOR THE OPERATIONS AND
MAINTENANCE OF THE SPRING CREEK RECREATION AREA
RESORT

Exhibit C
TRANSITION TO A NEW CONCESSIONAIRE

Exhibit D

ADMINISTRATIVE RULES OF SOUTH DAKOTA ARTICLE 41:13, PARK
CONCESSION LEASES
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EXHIBIT A-3
List of Concessionaire Facilities and associated possessory interest

CONCESSIONAIRE IMPROVEMENT AUTHORIZATION
AND
DETERMINATION OF POSESSORY INTEREST

South Dakota Division of Parks and Recreation

Exhibit A-3 attached to and made part of Agreement:

Concessionaire: Agreement (Effective Date):

Concessionaire Facilities and Associated Possessory Interest

Fac. Description Possessory
NO Interest at
Agreement

Effective Date

Restaurant, lounge, and store building 100%
4-plex Cabins (2) 100%
Cabins (10) 100%
Motel unit 100%
Concessionaire owned docks 100%
Shop building 100%
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EXHIBIT A-4
List of Buildings and Structures Constituting
Government Facilities Assigned to the Concessionaire

BUILDINGS AND STRUCTURES CONSTITUTING
GOVERNMENT FACILITIES

B

Concessionaire: Concession Agreement
Spring Creek Recreation Area Resort (Effective Date):
Company

Buildings and Structures

Fac. ID No. Description

Boat ramp

Boat ramp and associated docks

Fish cleaning station

Vault toilet

Parking lots and roads

Underground Utilities including 3 separate sewer lift stations

Department owned A-Dock and walkway components

Marina comfort station

Department owned marina sanitary pump out

Reflective Breakwater (B-Dock) excluding concessionaire owned fingers

Anchors and Cables

Floating tire breakwater
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EXHIBIT B

PERFORMANCE STANDARDS FOR THE OPERATIONS AND
MAINTENANCE OF THE SPRING CREEK RECREATION AREA RESORT

The following Performance Standards (“Standards”) of the operation and
maintenance of the Resort sets forth the specific responsibilities to be performed
by the Concessionaire as required by the Agreement entered into on

. These Standards are an integral element of the Agreement.
These Standards set forth the general, operational and maintenance
requirements of the Concessionaire with respect to all services, Government
Facilities, Concessionaire Facilities and land assigned for use by the
Concessionaire at the Resort, unless specifically provided for elsewhere in the
Agreement between the parties. The Standards are subject to annual review and
may be amended by mutual written agreement of the parties.

Any material deviation from the Standards set forth herein shall be a breach by
the Concessionaire of the Agreement and shall be subject to the applicable terms
and conditions set forth in the Agreement.

Section 1. General

All operations and activities shall be conducted in compliance with local,
state and federal laws, regulations and standards applicable within the
Resort. Use of the assigned area by the Concessionaire is limited to
operation of the Resort set forth in the Agreement or as approved by the
Department which are necessary to provide the minimum required and
authorized services as outlined in Section 3 of the Agreement. The
assigned area is defined by Exhibit A-1 of the Agreement. The
Department reserves the right for the public to travel across the land,
trails, and roads within the Resort boundaries. The Concessionaire shall
not restrict access to public waters along the frontage of the Resort
boundaries.

Section 2. OPERATIONS
(a) Dates of Operation

(i) All Resort facilities and services must be open and available
to the public. The minimum season for all locations and
services that shall be considered is daily operation according
to the following dates. Concessionaire shall have access to
the Resort at all times during the term of the Agreement.

Minimum Operating Dates
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(b)

(ii)

Facility Open Close
Restaurant The Friday of the | The day after
weekend during | Labor Day
the month of
May that
precedes
Memorial Day
weekend
Marina May 1 October 1
Convenience Store | May 1 October 1
Lodging May 1 October 1

During those periods when the facilities and services are not
open to the public, the Concessionaire’s activities shall be
limited to those necessary to accomplish its administrative,
maintenance, capital improvement and security obligations
and responsibilities under the Agreement. Any exceptions to
this must be approved by the Department. If the Resort is
open or offering services beyond the minimum required
dates as required by this Agreement, the Concessionaire
must provide a schedule of the days, hours and services that
shall be available to the Park Supervisor in advance of any
changes in said schedule.

Hours of Operation

(i)

On dates when the minimum required services are open and
available to the public, operating hours shall be in
accordance to the following schedule. Minimum hours of
operation shall be required. Maximum hours of operation
shall not be exceeded.

Operating Hours

Minimum Maximum
Restaurant 11 a.m.to 8 p.m.
Lounge 12p.m.to8p.m. |12 p.m.to
midnight
General Store 7 a.m. to 8 p.m.
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